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The American Intellectual Property Law Association ("AIPLA"), located in Arlington, Virginia, close by
the United States Patent and Trademark Office ("USPTQ"), is the largest association of intellectual
property ("IP") practitioners in the United States. We have approximately 14,000 members from law
firms, government agencies, the judiciary, and academia, including many foreign members from
China and other countries.
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AIPLA commends the State Intellectual Property Office ("SIPO") for its tremendous efforts and
significant progress on patent issues in China over the years. SIPO's efforts have contributed to the
promulgation of the third amended Patent Law of the People's Republic of China ("PRC Patent Law,"
effective as of October 1, 2009), the revised Implementing Regulations of the PRC Patent Law
(effective as of February 1, 2010), and the revised Guidelines for Patent Examination (effective as of
February 1, 2010), just to name a few achievements. We also commend SIPO on providing the
domestic and foreign public with the opportunity to comment on the recently-released draft fourth
amendments to the PRC Patent Law ("Draft Amendments"), which, although much more limited than
the third amendments, are of great significance to stakeholders in the Chinese patent system,
including most if not all of AIPLA's members.
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AIPLA appreciates the opportunity to provide the attached comments on the Draft Amendments for
SIPO's consideration, and we hope this is just the start of a transparent and productive exchange of
views on improving the PRC Patent Law to the benefit of all legitimate patent rights holders,
domestic and foreign alike.
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If SIPO has any questions, requires further information, or wants to discuss AIPLA's comments or
other patent issues, please let us know.
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Sincerely,

Wil 4. br——

William G. Barber
President
American Intellectual Property Law Association

Attachment: AIPLA'S COMMENTS ON DRAFT AMENDMENTS TO PRC PATENT LAW
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AIPLA'S COMMENTS TO DRAFT AMENDMENTS TO PRC PATENT LAW

FRNEBHAER B AR
Proposed Amendments to Patent Law
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(boldface portions represent proposed amendments)

AIPLA X & REBHAERE DRI

AIPLA Comments to Proposed Amendments

FI+AR%
Article 46
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The Patent Reexamination Board shall examine the request for
invalidation of the patent right promptly, make a decision on it and notify
the person who made the request and the patentee.
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After the decision declaring a patent right invalid or affirming the
patent right is made, the patent administration department under
the State Council shall promptly register and announce the
decision. The decision shall become effective as of the
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AIPLA agrees with the proposed amendment insofar as it requires
SIPO to "promptly register and announce™ decisions of the Patent
Reexamination Board ("PRB") declaring a patent valid or invalid.
AIPLA respectfully suggests that SIPO consider (1) expressly
requiring decisions to be registered and announced in the record of
the patent and (2) including a specific period of time within which the
decision must be registered and announced, for example, "within ten
(10) working days." The status of a patent, and any changes thereto,
should be made available to the public as soon as practicable.
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announcement date.
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Where the patentee or the person who made the request for invalidation
is not satisfied with the decision of the Patent Reexamination Board
declaring the patent right invalid or upholding the patent right, such party
may, within three months from receipt of the notification of the decision,
institute legal proceedings in the people’s court. The people’s court
shall notify the person that is the opponent party of that party in the
invalidation procedure to appear as a third party in the legal
proceedings.
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Similarly, since the decision of the PRB may be appealed to the
People's Court in an administrative lawsuit against the PRB, SIPO
should consider requiring such appeals to be registered and
announced in the record of the patent promptly or within a specified
time period.
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AIPLA has no issue in principle with the proposed amendment
making PRB decisions "effective as of the announcement date.”
However, AIPLA respectfully requests that SIPO consider expressly
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providing that where the PRB has decided a patent is valid and the
accused infringer has appealed that decision to the People's Court,
the infringer will not be liable to pay damages until there is a final
decision upholding the validity of the patent. This is especially
important because Article 47 of the PRC Patent Law provides that,
although a patent that is declared invalid is deemed to be non-
existent from the beginning, the decision "shall have no retroactive
effect on any judgment ... with respect to patent infringements which
has been delivered and enforced by a People's Court ..." It would not
be proper to require an accused infringer to pay damages for
infringement of a patent that is later finally determined to be invalid,
where the invalidity decision has no retroactive effect.

FO+t%
Article 47
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Any patent right which has been declared invalid shall be deemed to
be non-existent from the beginning.
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The proposed amendment adding "penalty decisions" to the list of
items on which invalidity decisions have no retroactive effect requires
clarification as to what types of decisions this term is meant to cover.
For example, are "penalty decisions" limited to fines assessed by
local IP offices or do they include other items such as damages?
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The decision declaring the patent right invalid shall have no retroactive
effect on any judgment of or mediation document on patent
infringement which has been pronounced and enforced by the people’s
court, on any decision concerning the handling of a dispute over patent
infringement or any penalty decision which has been complied with or
compulsorily executed, or on any contract of patent license or of
assignment of patent right which has been performed prior to the
declaration of the patent right invalid; however, the damage caused to
other persons in bad faith on the part of the patentee shall be
compensated.
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If, pursuant to the provisions of the preceding paragraph, no
repayment to the fee for compensation for the patent infringement, to
the fee for the exploitation of the patent or to the price for the
assignment of the patent right is made, which is obviously contrary
to the principle of equity, the whole or part of the fee shall be repaid.
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AIPLA also respectfully requests SIPO to consider expressly
providing that where there is a "penalty decision" requiring the
accused infringer to pay a fine and the infringer has started an
invalidation action at the PRB, the infringer will not be liable to pay the
fine until there is a final decision upholding the validity of the patent.
Similar to damages, It would not be proper to require an accused
infringer to pay a fine for infringement of a patent that is later finally
determined to be invalid, where the invalidity decision has no
retroactive effect.
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AIPLA recognizes that Article 47 requires a patentee to compensate
others for any damage caused by its "bad faith,” but believes that it
would be in everyone's best interest to have the meaning of "bad
faith" defined or at least clarified. AIPLA suggests that at a minimum,
it should be made clear that "bad faith" includes the assertion of a
patent that the patentee knows is not valid. This will help deter
patentees who hold invalid patents from bringing frivolous lawsuits
and administrative actions.
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AIPLA also suggests incorporating into the amendments (1) a
standard for establishing "bad faith" and (2) a procedure for obtaining
compensation from the patentee. Itis not clear how this would work
in practice under the current law if a final invalidity decision comes
after an infringement action has ended.
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AIPLA recognizes that Article 47 allows for the return of damages and
other payments made if not returning such payments "is obviously
contrary to the principle of equity," but believes that the term
"obviously" should be deleted and the term "contrary to the principle
of equity” needs to be defined or at least clarified. What would qualify
as "contrary to the principle of equity"?
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AIPLA also suggests incorporating into the amendments (1) a
standard for establishing that not returning payments made before the
invalidity decision is "contrary to the principle of equity" and (2) a
procedure for obtaining the return of such payments. It is not clear
how this would work in practice under the current law if a final
invalidity decision comes after an infringement action has ended.
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Article 60
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Where a dispute arises as a result of the exploitation of a patent without
the authorization of the patentee, that is, the infringement of the patent
right of the patentee, it shall be settled through consultation by the
parties. Where the parties are not willing to consult with each other or
where the consultation fails, the patentee or any interested party may
institute legal proceedings in the people’s court, or request the
administrative authority for patent affairs to handle the matter.
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When the administrative authority for patent affairs handling the matter
considers that the infringement is established, it may order the infringer
to stop the infringing act immediately and compensate for losses
suffered. If any interested party is not satisfied with the order, he may,
within 15 days from the date of receipt of the notification of the order,
institute legal proceedings in the people’s court in accordance with the
Administrative Procedure Law of the People’s Republic of China. If,
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The proposed amendments would allow administrative patent
authorities to award damages to a patentee upon a finding of
infringement and would give the administrative patent authorities the
power to investigate cases of patent infringement "disrupting the
market order." While AIPLA appreciates the intent behind the
proposed amendments, and strongly favors provisions that would
strengthen patent enforcement and deter infringement, AIPLA
believes that this should be done in a way that avoids abuse of the
system. In this spirit, there are several aspects of the currently
proposed amendments that are of concern to AIPLA.
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within the said time limit, such proceedings are not instituted and the
order is not complied with, the administrative authority for patent affairs
may approach the people’s court for compulsory execution.
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The administrative authority for patent affairs shall have the right
to investigate and handle the alleged patent infringer disrupting
the market order in accordance with the law; the patent
administration department under the State Council shall organize
the investigation of suspected patent infringement activity which
has significant impact on the country. If the administrative
authority for patent affairs finds that the infringement is
established and disrupts the market order, it shall order the
infringing party to stop the infringement activity, confiscate the
illegal earning, and may seize and destroy the infringing
products or special equipment used for infringement, it may also
impose a fine of not more than four times of the illegal earning,
or may impose a fine of no more than RMB 200,000 if there is no
illegal earning or if the illegal earning is difficult to be calculated.
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AIPLA's primary concern relates to granting the administrative patent
authorities the power to award damages, without assuring that those
authorities will have both the expertise and resources to carry out this
mandate in a way that would strengthen the IP system. The power to
award damages is already granted to the People's Courts, and AIPLA
is concerned that providing such "dual jurisdiction” to award damages
may result in (i) an increase in frivolous administrative actions (for
example, by holders of utility model or design patents of questionable
validity); (ii) an increase in administrative expenses as local patent
offices try to cope with the flood of patent cases, many of which will
include the difficult task of calculating damages; (iii) inconsistent
decisions among the various local patent offices and between the
local patent offices and the People's Courts, which will cause
business confusion and legal uncertainty; and (iv) an increase in
judicial workload and expenses as more administrative decisions,
including for damages, are appealed to the People's Court.
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AIPLA is also concerned that local patent offices may not yet have the
legal nor technical knowledge to calculate patent damages.
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After the decision of declaring the concerned patent right invalid or
affirming the patent right becomes effective, the administrative
authority for patent affairs or the people’s court shall, based on the
decision, timely hear and resolve the patent infringement dispute.
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AIPLA, therefore, respectfully requests that SIPO carefully study the
implications of granting administrative patent authorities the power to
award damages and reconsider this proposed amendment.
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AIPLA is also concerned with the proposed amendment allowing local
patent offices to investigate patent infringement that "disrupts the
market order" or "has significant impact on the country" and impose
fines of "not more than four times of the illegal earning” or "no more
than RMB 200,000 if there is no illegal earning or if the illegal earning
is difficult to be calculated.” United States and European experience
seem to indicate that the calculation of “four times the illegal earning”
is not an appropriate model for assessing remedies in all cases, and
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in some cases could result in highly unfair assessments. While we
applaud the intention to provide more meaningful remedies, we
believe that they should be doctrinally well-founded, and should not
permit an unfair application of the system against legitimate
businesses.

AN, ATRRA LR BUT MR “PUELTIZR )7 B “ e EA
HRME” REUT AT, AT — 23 i L MR PR R]
RERF A — U, MERBABAE LTk X — AN HIE, A
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In addition, it is not clear what type of infringing activity would qualify
as "disrupting the market order" or "having a significant impact on the
country,” and arguably a simple patent infringement could qualify and
subject the infringer to a significant fine. This ambiguity should not be
left to local interpretation and influence, especially given the
potentially large fines. AIPLA, therefore, suggests that this
amendment be omitted in its entirety or at least that the terms be
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clarified and guidelines be established that specifically identify the
types of activity (with examples) that would fall within their scope.
Regarding the fines, AIPLA suggests that the term "illegal earning” be
defined or clarified and that guidelines for calculating "illegal earning"
be established. AIPLA also suggests that guidelines for calculating "a
fine of not more than four times of the illegal earning” and "a fine of no
more than RMB 200,000" be established. What factors will determine
whether a fine is one time or four times the illegal earning? What
factors will determine whether a fine is RMB 100,000 or RMB
200,000?

FAT—%
Article 61
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Where any infringement dispute relates to a patent for invention for a
process for the manufacture of a new product, any entity or individual
manufacturing the identical product shall furnish proof to show that the
process used in the manufacture of its or his product is different from
the patented process.
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AIPLA strongly supports the proposed amendment expressly
requiring the People's Courts, at the plaintiff's request, to collect
evidence regarding infringement from the infringer. In many cases,
evidence of infringement and evidence necessary to calculate
damages are in the possession or under the control of the infringer.
The proposed amendment provides a mechanism for obtaining such
evidence. AIPLA, however, respectfully suggests that the

SHALIBO1/FISHERWI/1077596.4

Hogan Lovells




-12 -

FRNEBHAER B AR
Proposed Amendments to Patent Law
CRARHR 7> RIBBAERE A

(boldface portions represent proposed amendments)

AIPLA X & REBHAERE DRI

AIPLA Comments to Proposed Amendments

B TARRIHR AT BAESR B AN B0 A 35 50 2N H ] 55 e & RAT I
TR AR DR S8 F BT Y BB AN BT REAT R L 0 T AN VP A I A B AL
PO R, AEOUETEEL ARBRE AR Sy HES .

Where the dispute of patent infringement relates to a patent for utility
model or design, the people’s court or the administrative authority for
patent affairs may ask the patentee or interested party to furnish an
appraisal report of the patent right made by the patent administration
department under the State Council after conducting search, analysis
and appraisal of the relevant utility model or design as evidence for trial
and handling of the patent infringement disputes.
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In the litigation of patent infringement, the people’s court shall, at
the request of the plaintiff or the agent of the plaintiff, investigate
and collect the evidence including the alleged infringement
products, the accounting books, materials etc. which are under the
control of the accused infringer. Where the alleged infringer
refuses to provide the evidence or move, forge or destroy the
evidence, the people’s court shall take, according to the law,
compulsory measures against the obstruction of the civil actions;

amendment can be made more comprehensive and effective if it:

1)

)

©)

BN LA BARBONFIT o5 A B2 RS 5

Includes evidence in the possession or under the control of
the patentee as well as the infringer;

ME 57 pr s s BEO IR E LS, RS EE R BN
AIE S N RIE B R 15

Provides a mechanism for maintaining the confidentiality of
information produced by the parties, whether voluntarily or
through evidence collection by the People's Courts;

UELEPNEWPSEANURE SSTPAIR STV /N1 TR ) M B 1
W AR S R A R ST R W B FE S R (i) PP IR AU i »
Bl = SR SO K BORE, BGIEBE SBT B O A RIS KB
B BLUK (i) I W e, BIanRsR . A REEIlx. &R
Levrnls AR

Specifies that the People's Courts shall collect evidence that
relates to (i) the patent, such as the conception and reduction
to practice of the invention and prior art to the invention;

(ii) the alleged infringing products, such as documents and
materials describing the products or that show the design and
development of the products; and (iii) damages, such as
invoices, manufacturing and sales records, contracts, and

SHALIBO1/FISHERWI/1077596.4

Hogan Lovells




-13 -

FRNEBHAER B AR
Proposed Amendments to Patent Law
CRARHR 7> RIBBAERE A

(boldface portions represent proposed amendments)

AIPLA X & REBHAERE DRI

AIPLA Comments to Proposed Amendments

where a crime is committed, the criminal liabilities shall be

prosecuted according to law.

licenses; and
(4) EYH T L EH G h I MR R e IR R IS 0 R, o

RN RIABEAE AT O3 -

Allows the People's Courts to impose a negative inference
when a party refuses to produce requested evidence without
good cause or reason.

FAT=%
Article 63

BE LA, PRIKZORIBIRSSUESS, MEE LA TAERET 514 Bk HF
T, BBCEENTE, ARSI DA LU R TG R SR
BEEREEXEDTIER, WTLAE =750 UG MBIEIR,
([RESIERIWIIIE S g s

Where any person passes off the patent, he shall, in addition to
bearing his civil liability according to law, be ordered by the
administrative authority for patent affairs to amend his act, and
the order shall be announced. His illegal earnings shall be
confiscated and, in addition, he may be imposed a fine of not
more than four times his illegal earnings and, if there are no
illegal earnings or if the illegal earnings are difficult to be
calculated, he may be imposed a fine of not more than RMB

AILPA KN, FraI B4 T3 A HAth SR MR A0 Ak 51 i 55038
MR FERH . Bk, TEWIRAESR AN TR E I AR, AIPLA
VOO YRR —iafE e BETE, RS “IETERTE T A
851, AILPA BANEEUHES. “iEipr ULl T & “—
JICLA RIS AR ) .

AIPLA believes that the calculation of all damages, fines, and other
monetary penalties should be clear and transparent. Thus, as also
mentioned above for Article 60, AIPLA suggests that the term "illegal
earnings" be defined or clarified and that guidelines for calculating
"illegal earnings" be established. AIPLA also suggests that guidelines
for calculating "a fine of not more than four times his illegal earnings”
and "a fine of not more than RMB 200,000 yuan" be established.
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200,000 yuan. Where the infringement constitutes a crime, he
shall be prosecuted for his criminal liability.

FATI%
Article 64

B LR AR BT IARYE 2B HIEE , MR ERBUT AR E
BRAT BT AR, WA G HEN, HE ST HEET A KW
TEOLs X HFENBHBEAT NN L g, E. 2fl5 b
AT NARER KE KELHEMA SRR a5 HeEET N
AR b, ARSI R R B S B B TR 87 &, T DL el
ECEIELS

In handling the act suspected of infringing patent right or
passing off of the patent, administrative authority for patent
affairs may, based on the evidence collected, make inquiries
of the relevant persons, investigate into the matters pertinent
to the act suspected of violation of laws; conduct on-spot
inspection of the place where the act of the relevant persons
is suspected of violation of laws; examine and make copy of
the contract, invoices, accounting books and other materials
relating to the act suspected of violation of laws; inspect the
product relating to the act suspected of violation of laws, and
may seal and detain the products as proved by evidence to be

AIPLA SCRPRHAZ AL AIBUT NN SR ARG, B RTIR 2 RN E
LM TARRI AR T AT LS5 8 HPU 2 T T 1) 2 B0 F DR P R Fa
Jitio JCHAE, AIPLA SO BL A TARR AT BL “ 2 i 41
7 CATURRIE R R B fh B a7 BTSN LA, R/ BT
FHORHRG] o 02 R B i B AR Holk 8% 7 A e s A m e, Rtk
RZEE 2 ORBE TR AN AT i, B0, BRARE AR SR ORIE £ A0
/ BRI B AEGE NA R (BUE RN A LM & & pl 4 B A
TERCRIE) 5 ARSI b o

AIPLA supports the inclusion of the act of patent infringement in the
proposed amendment, subject to procedural safeguards on the
administrative patent authorities' exercise of the broad powers
granted to them under Article 64. In particular, AIPLA suggests that
the circumstances under which the administrative patent authorities
may "seal and detain the products as proved to be infringing
products" be clarified and/or that guidelines for doing so be
established. Detaining a company's products will naturally have a
serious negative impact on its business, and thus should not be done
without appropriate safeguards, for example, unless the patentee
posts a bond and/or until the patent is finally determined to be valid
(assuming the infringer has filed a request for invalidation with the
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infringing products or counterfeits. PRB).

B PR R AR (88 1 I HRIEAT S AT O E ORS8N4 DL B
Mo, ARIEZ. b, BORERSEANES. HREELH TR
ITERRE, HEHEEMN TR FUES; BHEN, KESTH
ZEBI.

The relevant persons shall help and cooperate with the administrative
authority for patent affairs exercising the authorities as provided in the
preceding paragraph and must not make any rejection or obstacles. In
case the relevant persons refuse or obstruct the administrative
authority for patent affairs from exercising the authorities, the
administrative authority for patent affairs shall give a warning; if the
circumstances are serious, the administrative penalties for public
security shall be imposed.

BATHE BRBNBES MBI BA LR iR E W, XA
Article 65 b m — B LCRICFI SO R . RIS A5 T W G, JRAI AU

TR A RANE RN IR, S R AT . i,

1R AL R I AR BRI N IR AR B 52 B SEBR AR s SKBR | AIPLA SRS AR SR 2 RS fo vr A RSB Bend “#i” 1230 FIRUT N
BRI E [, n] AL IR AN BUR BT IR UM s 05 o BURINBI | g e g S M 220002 4 . ARTTT, B UNTRATE 8 2% 1 25 0 H Tk
R NSRBI R A AT SE R, S IR RV T ST RO RO | AP LA % 30400 T 81 DA T 76 0 U SR B A 50 1 4
B e o Wi F AU I 24 B AE AR AN LR AT T ST & BRI S TR T E IR S W SR B2, ST E SRS, AIPLA
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The amount of compensation for the damage caused by the
infringement of the patent right shall be assessed on the basis of the
actual losses suffered by the patentee; where the actual losses are
difficult to be determined, it may be assessed on the basis of the profits
which the infringer has earned through the infringement. If it is difficult
to determine the losses which the patentee has suffered or the profits
which the infringer has earned, the amount may be assessed by
reference to the appropriate multiple of the amount of the exploitation
fee of that patent under contractual license. The amount of
compensation shall include the reasonable expenses incurred to the
patentee for handling the infringement.

BRI 2R AR AN SRAT RO 2 R0 R VF R A 9 Y 0 A e 1), B3R
BN ITAERE B A RVE B AT URSE LR RAL . R BUT I B AT
TEERER, BES T ool E— A ubl R e .

In case it is difficult to calculate the losses of the patentee, the profits
which the infringer has earned, and the amount of the exploitation fee
of that patent under contractual license, the administrative authority
for patent affairs or the people’s court may, on the basis of such
factors as the type of the patent, nature and circumstances of the
infringement etc., determine the amount of the compensation from
RMB 10,000 yuan to RMB one million yuan.

M FHERLEMBEATHN, FEEH TAERETEE N RIEB T AR

[ERE SRS . LR AR A0 2 15 B v S R 7 T I
FIECR SR RZ SR E R 4. BRI, AIPLA BiE E KRR
T H R TE LR TAER SR T e MER S Z BT .

The ability of patentees to recover meaningful damages from
infringers has been an ongoing concern for both domestic and foreign
companies alike. Even when damages are awarded, the amount
generally does not fully compensate patentees for their loss or act as
a deterrent to infringement. Thus, AIPLA supports the amendment
allowing for the imposition of punitive damages for "willful"
infringement by the People's Courts. Nevertheless, as discussed
above with respect to Article 60, AIPLA is concerned with granting
administrative patent authorities the power to award damages without
the necessary expertise, and has the same concerns with respect to
punitive damages, including whether the administrative patent
authorities have the legal and technical ability to calculate such
damages or sufficient resources to do so. AIPLA, therefore,
respectfully asks SIPO to reconsider the amendment granting
administrative patent authorities the power to award damages.

AIPLA SiANEEE,  “HUR” RICERIBIIAT AR T BLA E B S > 7
LA o AN BIABE S NAT AR TR T (TRMT IR T “i
B ARIE L AIBOIFAE 29 307 PEAE DA 2 S R0 e ven = 5 O™ L AL
TZAT N,
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BRAT AT . . MELREREER, BIRETTHRRETFE kLS | AIPLA also suggests that "willful" infringement be defined or at least
HEEREE=fE, clarified. Both the public and the People's Courts should have some
guidance as to what types of behavior qualify as "willful" infringement
For the willful act of patent infringement, the administrative | @nd subjecta party to the severe penalty of up to three times the
authority for patent affairs or the people’s court may increase the | @mount of damages.

damages up to three times of the amount that is decided according
to the first two paragraphs, based on the circumstances, the scale | AIPLA AAMEE, BEAERE WP LCF A% : (1) #iE “i
of the infringement and damages caused by the infringement. B RN BRBEAT ARIARHE: LU (2) JHE 1D R T A R
JFo MEMESAER BRI E, T “BERILEFIIITN
R BAT RITEST . MR, RS KRG R, 1 e B
P R AT W RN <R RILERIAIAT N
Rft4R S|, IS ETIMEM F G E S E R IR R, WS KH
M o

AIPLA also suggests incorporating into the amendments (1) a
standard for establishing "willful” infringement and (2) a procedure for
assessing punitive damages. The current proposal merely states that
for "willful acts of patent infringement,” damages may be increased up
to three times the amount "based on the circumstances, the scale of
the infringement and damages caused by the infringement." It would
be useful to have guidelines on what a patentee needs to show to
establish "willful" infringement and clarification on what factors should
be considered when calculating punitive damages.

NHAT AR LRGE, Frace MBER 2 e &m, NMEREE L
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AIBN, XREEHIRBN . BRIk SCVF L FIBUNARE L AL
NBIRR < AR SRAG A 2 A3 24 ) L R VE A S di lml 51 3, (H
7 LM EEHUATIE 2 55 0 35 0 245 2 5 R XE, o N Rk e il
AR RS CREIE R R RS ZEE . B FERER
K&, HOERNRERFEN e, BERami L AN, BEEA
HEHIRAN . B, AIPLA ZECEAS IR SR AR Hh B e G
T LFBNSEER, AR N R BN K 5 L HoAth A B
TUHHEBFERLEERSER CUT B3N+ — RSt & m
NE. )

In order to have effective patent enforcement, damages should be
awarded in amounts that serve both to compensate the patentee and
to deter the infringer. Although Article 65 allows patentees to recover
damages based on the patentee's losses, the infringer's profits, or an
appropriate licensing fee, it is extremely difficult for patentees to
obtain the information necessary to prove such damages, and the
People's Courts are often unwilling or unable to obtain such
information through evidence preservation procedures. This often
results in an award of statutory damages that fails to either fully
compensate the patentee or effectively deter the infringer. Therefore,
AIPLA suggests incorporating into the amendments express
provisions requiring the People's Courts, upon the patentee's request,
to obtain an infringer's accounting books and other financial
information that would help calculate damages (similar to what is
included in the proposed amendments to Article 61 above).
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