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February 22, 2016

Ms. Ren Airong

Director General

Anti-Monopoly and Anti-Unfair Competition Enforcement Bureau
State Administration for Industry and Commerce

No. 8 San Li He East Rd, Xicheng District, Beijing

People’s Republic of China
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Via email to: gishuanglin@saic.gov.cn

Re: AIPLA Comments on State Administration for Industry and Commerce
Guidelines for Anti-Monopoly Enforcement Against Abuse of Intellectual
Property Rights
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Dear Director General Ren:
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The American Intellectual Property Law Association (“AIPLA”) welcomes this opportunity to
submit comments on the Guidelines for Anti-Monopoly Enforcement Against Abuse of
Intellectual Property Rights (“SAIC Guidelines”) issued by the State Administration for Industry
and Commerce (“SAIC”).
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The American Intellectual Property Law Association is a national bar association of
approximately 14,000 members who are primarily lawyers engaged in private or corporate
practice, in government service, and in the academic community. AIPLA members represent a
wide and diverse spectrum of individuals, companies, and institutions involved directly or
indirectly in the practice of patent, trademark, copyright, trade secret, and unfair competition
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law, as well as other fields of law affecting intellectual property. Our members represent both
owners and users of intellectual property. Our mission includes helping establish and maintain
fair and effective global laws and policies that stimulate and reward invention while balancing
the public’s interest in healthy competition, reasonable costs, and basic fairness.
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AIPLA was only recently able to secure an English translation of the text of the SAIC
Guidelines. In view of the limited time available to prepare comments, AIPLA submits the
following high-level observations on the SAIC Guidelines. AIPLA would welcome the
opportunity to prepare more detailed comments and to discuss with you the SAIC Guidelines and
any of these comments. We are grateful for this opportunity to submit these comments.
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AIPLA offers three general observations on the SAIC Guidelines.
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First, draft guidelines on the enforcement against abuse of intellectual property rights (IPR)
under the anti-monopoly laws of China have now been proposed by at least two different
Government agencies: the National Development and Reform Commission of the State Council
(NDRC) and the State Administration for Industry and Commerce (SAIC). Although the
guidelines proposed by SAIC and NDRC overlap and deal generally with anti-monopoly
enforcement against abuses of intellectual property rights, they each vary in substantial and
significant respects. AIPLA is concerned that if inconsistent guidelines are issued by multiple
agencies, it may lead to uncertainty and create unnecessary risk. Inconsistent application of the
anti-monopoly law in the area of IP-related conduct can create unnecessary risk and foment
uncertainty among both users and owners of intellectual property rights that would place an
unnecessary compliance burden on both users and owners of IPR, and may well chill the
development of innovation, as well as economic activity generally. AIPLA is also concerned that
even if a final set of guidelines is consolidated by compromise from multiple overlapping, but
diverse, sets of guidelines, the consolidated guidelines would not be effective and efficient for
achieving the desired goal of protecting fair competition while encouraging innovation as to
promote healthy development of the market economy. Therefore, AIPLA recommends that a
single consolidated set of standards, applying a uniform set of guidelines, be adopted and
implemented by one agency. In the alternative, the responsible agencies could identify respective
areas of specialization and promulgate uniform standards and guidelines within each of these
areas of specialization in a more coordinated process.

Page 2 of 5



B, BOWAAF BRI SRR TR K ZE WL BT FR =BG H HGE ) 6 e 5
%, Al ESBEZR K EMSEZ IS (NDRC) FMEZK LR (SAIC) » RE
SAIC 1 NDRC B 48 Fe 0 55 [F] — 403k, ARSI I o T 502 B0 FH I I ZE W,
B2 P 3 2 (AU AE S5 1 A B B R 40 8. AIPLA FH.0y HH 2 AN BTG & A AR 1) 46 7 7]
Re FECA e E, &AL BRI . EH A B 58 BRI [ BT PR — BT g &
I AN EER RS, LRV T B TCRTIE N, 25 XU T SR AN L
F 5Pk e, JF HAR el e dndl 0T, DL EZE P R EITH). AIPLA IS0, HZ /M40
WAZ BH N R B B R AL AL D R G — N — I B R HIFR R IAS,  RYtA s DL 2ot
SEWLRTELA R B, BRI APSE S wiihfldr, CURE T IAE TR KR . Kk,
AIPLA Z W — & B 2 B —PUEbRE . R — & — P ak4er .. i, BT
H b A E RS BN Z A A, B S BEAURIARYE HL & B 755 T s e H A 451
W —3 G — FIPIEFRAERI TR RS

Second, AIPLA has submitted comments previously with respect to both SAIC’s proposed rules
on Prohibition of Abusing IPR to eliminate or restrict competition and NDRC’s proposed
guidelines for anti-monopoly enforcement against abuse of intellectual property rights. In view
of the short time available between obtaining an English translation of the SAIC guidelines and
the due date for submission of comments, it has not been possible for AIPLA to prepare a
thorough analysis and comments on the SAIC Guidelines. Nonetheless, many of the specific
provisions addressed in the SAIC Guidelines are also addressed in the SAIC Rules and NDRC
Guidelines. Attached are copies of AIPLA’s comments on the SAIC rules, submitted July 10,
2014, and on the NDRC Guidelines, submitted February 9, 2016. AIPLA hopes that these
substantive comments will be useful to SAIC in reviewing its proposed Guidelines.
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Third, the proposed SAIC Guidelines differ in material respects from generally-accepted
international standards of antitrust enforcement. For example, the SAIC Guidelines provide a list
of factors that “may be considered,” rather than specific factual findings that must be made (to
the extent relevant) in order to find a violation of the anti-monopoly laws. Under generally-
established standards of antitrust enforcement, several critical factual findings must be made
before a violation can be found. These typically include: the definition of a relevant product
market; a finding of market power in the relevant product market, based on economic factors;
behavior or acts that constitute an abuse of this market power; resulting in injury to competition
in the relevant product market; as well as injury to a competitor and other relevant findings.
AIPLA respectfully submits that the proposed SAIC Guidelines, although providing a factorial
analysis that includes many of these factors, leave the standard uncertain and vague with respect
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to what specifically must be found in order to determine that there has been a violation of the
anti-monopoly laws.
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Further, the SAIC Guidelines correctly recognize that they are not to create a presumption of
market power based on the possession of intellectual property rights; yet, they repeatedly
reference that intellectual property rights may be considered as a factor in determining whether
or not the owner possesses market power. AIPLA respectfully submits that these are different
questions. The question is not whether the right to exclude granted by a patent might affect
competition; rather, the issue is whether the patentee possesses market power in a relevant
product market. Such a determination should be based on economic and legal factors relating to
the characteristics of the market itself and not presumed or implied based on the existence of
intellectual property rights.
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AIPLA recommends that whatever Guidelines are adopted, they should conform more closely
with generally-established international standards of anti-trust enforcement.
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AIPLA regrets that the limited time available to it to review the SAIC Guidelines does not permit
it to prepare more detailed comments. To the extent more time is permitted to provide comments,
AIPLA would welcome the opportunity to do so.
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If a consolidated draft of Guidelines is prepared, AIPLA would appreciate that AIPLA and the
public be given an opportunity and sufficient time to fully consider them and offer constructive
comments.
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Again, AIPLA appreciates the opportunity to provide these comments in response to the Anti-
Monopoly Guidelines against Abuse of Intellectual Property Right. Please contact us if you
would like us to provide additional information on any issues discussed above.
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Sincerely Yours,
IEEL

Denise W. DeFranco

President

American Intellectual Property Law Association
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