March 24, 2016

Legislative Affairs Office of the State Council
People’s Republic of China

Beijing City

P.O. Box 2067

Postal Code 100035

Via Email to: fbzdjz@chinalaw.gov.cn

Re: AIPLA Comments on the 2016-2-25 Draft Anti-Unfair Competition Law
of the People’s Republic of China.
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Dear State Council members:
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The American Intellectual Property Law Association (“AIPLA”) welcomes this opportunity to
submit comments on the draft Anti-Unfair Competition Law of the People’s Republic of China
(*AUCL”).
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The American Intellectual Property Law Association is a national bar association of
approximately 14,000 members who are primarily lawyers engaged in private or corporate
practice, in government service, and in the academic community. AIPLA members represent a
wide and diverse spectrum of individuals, companies, and institutions involved directly or
indirectly in the practice of patent, trademark, copyright, trade secret, and unfair competition
law, as well as other fields of law affecting intellectual property. Our members represent both
owners and users of intellectual property. Our mission includes helping establish and maintain
fair and effective global laws and policies that stimulate and reward invention while balancing
the public’s interest in healthy competition, reasonable costs, and basic fairness.
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As AIPLA had only limited time to prepare comments, AIPLA submits the following brief
observations on the AUCL. AIPLA would welcome the opportunity to prepare more detailed
comments and to discuss with you the AUCL and any of these comments. We are grateful for
this opportunity to submit these comments.

BT AR AR, AIPLA X (RAIEZTESE) =B LRI = . AIPLA + 73 BIFr el
SUERFIERKEN, ISR — B8R0 (A IEATEFR) DRI A FRATIR
RRAN=RH TR,

AIPLA offers the following observations.

AIPLAXS (AIEZTEFE) A NHEJLEEE.

Article 2 % 2 %

Acrticle 2 defines the term “unfair competition” as conducts of undertakings that infringe upon
the legitimate rights and interests of other undertakings or consumers and “disturb market order.”
As we understand this reference, AIPLA has some concerns that the definition of “Unfair
Competition” may be construed too broadly, and that the concept of “disturb market order” is not
defined. For example, the lawful enforcement of legitimate intellectual property rights should
not be viewed as unfair competition. To the extent the definition encompasses such legitimate
activity, it should be modified. AIPLA is also concerned that the concept of “disturb market
order” is not entirely consistent with the fundamental objectives of the Anti-Monopoly Law
(*AML") to safeguard competition and to promote the development of a market economy.
Therefore, AIPLA respectfully recommends that the phrase “disturb market order” be deleted, or
replaced with “undermining fair market competition”, in the definition of “unfair competition.”
In addition, AIPLA respectfully recommends that the definition of “unfair competition” be
clarified to explicitly exclude conduct of undertakings to exercise their intellectual property
rights in accordance with the intellectual property laws and relevant administrative regulations.
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Article 2 also defines the term “undertaking” to include natural persons that engage in or
participate in the commodity manufacture, business operation, or the provision of services. This
definition is similar (but not identical) to the definition of undertaking in Article 12 of the AML.
However, Article 2 currently does not clarify if and when an undertaking is responsible for the
conducts of its employees. AIPLA recommends that the AUCL clarify when an undertaking is
responsible for the conduct of its employees. For example, when an employee is acting within
the scope of its employment, is authorized by the employer, and acts as agent with the
knowledge of its employer, the employer may be responsible for the employee's conduct.
Without such a clarification, the current language may create a loophole that would allow a
business owner to avoid liabilities or evade responsibilities under the AUCL by directing,
encouraging or allowing an employee to engage or participate in acts prescribed in Chapter 2 of
the AUCL.
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Article 5 %5 %

AIPLA recommends adding a definition of “famous” and “well-known” to be consistent with the
WIPO Joint Recommendation Concerning Provisions on the Protection of Well-Known Marks,
The Agreement on Trade-Related Aspects of Intellectual Property (TRIPS), and applicable Free
Trade Agreements with similar protections. “Famous” should be defined in both the context of a
“famous commercial mark” and with respect to subsequent reference to “famous commaodity”.
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AIPLA also recommends clarifying the thresholds for “misleading” consumers and “causing
market confusion.” AIPLA further suggests clarification of the following: whether “confusion”
is related to confusion of the source of the commodity or services; the level of confusion required
to constitute “market confusion”; and whether there needs to be proof of actual consumers who
were confused or misled, or whether a “likelihood” of consumer confusion would be considered.
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AIPLA recommends expansion of Subsection (3) to also include use of a mark that is “similar
to” another’s registered trademark or unregistered well-known trademark.
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AIPLA recommends expansion of Subsection (4) to also include use of a character element that
is the same as or similar to a famous commercial mark or registered trademark.

To the extent that there is a difference in meaning between use of “commercial mark” in
Subsections (1) and (2) and “trademark” used in Subsections (3) and (4), the provisions should
be clarified. AIPLA notes that while the term “commercial mark” is defined in this Article 5,
the term “trademark” is not defined, and suggests that the AUCL include such a definition or
reference to a suitable definition under trademark law.
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Article 6 3 6 2%

Article 6 prohibits an undertaking from using a “relative dominant position” to engage in certain
acts. The proposed law identifies five acts as “unfair trading” but does not fully define the term
“relative dominant position.” However, the Explanation accompanying the Notice from the
Legislative Affairs Office of the State Council indicates that the intention is to regulate acts of
unfair competition by undertakings that do not possess market dominant positions but possess
“comparatively dominant positions in trading.” From our perspective, this concept may apply to
a party that agrees in contract - whether involving IP or not - to undertake certain conduct, and
could include companies who differ in their market capitalization or scope of operations or even
in their relative turnover.  Accordingly, we are concerned that this Article is too broad as
currently written. No indication is provided of the degree of the disparity that makes one
enterprise “dominant” relative to another. AIPLA respectfully submits that the use of the term
“relative dominant position” can be problematic in practice because it is unclear. It may be
interpreted in ways that are harmful to competition. It may be used to prohibit conduct by the
more “dominant” market player, even absent any proof of market power in a relevant product
market, let alone abuse of market power in any manner that would injure competition.
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In our view, the five specific activities that are listed as “unfair trading” are also not adequately
defined. These include: (1) restricting the transaction partners; (2) tying purchases of other
commaodities; (3) restricting transaction conditions; (4) overcharging or unreasonably demanding
other benefits; or (5) attaching other unreasonable trading conditions. Although these activities
are qualified in that they are prohibited only when they are undertaken “without legitimate
reasons,” the proposed Article 6 does not adequately define the prohibited activity, or what
legitimate reasons would justify taking the otherwise prohibited actions.
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Moreover, these five categories of conduct are already addressed under the AML in connection
with an abuse of a dominant market position. AIPLA is concerned that the proposed Article 6
appears to provide uncertain or conflicting standards regarding when and what business conduct
is prohibited. In contrast to the AML, which includes requirements to establish a claim in
connection with these five categories, Article 6 would appear to permit the administrative
department for industry and commerce of the State Council to prohibit virtually any activity by a
“dominant” market player that is deemed not acceptable. Thus Article 6 might provide an end-
around to the requirements to establish a claim under the AML. Moreover, if reasonable
advance notice of what activities are prohibited is not provided, this prohibition could be made
retroactively, after that party has already engaged in the proscribed behavior.
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AIPLA respectfully submits that the proposed Article 6 could be used to restrain a wide variety
of business conduct that is considered appropriate under international norms of business and
trading. Specifically, an exclusive licensing arrangement among firms without market power
could be challenged because it might restrict transaction partners. Tying purchases of one
product to another, without any market power or negative effect on a relevant product market,
could also be prohibited. Imposing further conditions, such as auditing, reporting, grant-backs,
or a wide variety of commercial terms that are generally accepted under international norms of
business behavior could also be prohibited. AIPLA respectfully recommends that Article 6 be
revised to more clearly define what appropriate levels of charges would be and what other
economic benefits would be reasonable or unreasonable.
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AIPLA respectfully submits that the proposed Article 6 appears to be inconsistent with the AML
and international practice. Moreover, in our view it does not provide adequate notice to persons
trading in China of what conduct is prohibited, and in what circumstances such conduct may be
prohibited. As such, we are concerned that it appears to present an unreasonable risk of liability
under the unfair competition laws that may be imposed arbitrarily and after the fact. This
concern is heightened by the potentially high monetary fines provided for by Article 19 of the
draft AUCL. Therefore, AIPLA respectfully recommends that this provision be deleted from the
draft AUCL.
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Article7 8 7%

AIPLA believes that the AUCL should clarify that an undertaking should not be held responsible
for the conduct of its employees in instances when an employee is not acting within the scope of
his/her employment, is not authorized by the employer, and is not acting as an agent with the
knowledge of its employer.
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Article 8 3¢ 8 %

AIPLA recommends removal or redefining the phrase “biased advertising,” as the meaning of
this phrase is unclear. AIPLA further recommends adding a materiality requirement for an act of
false or misleading advertising to constitute an act of unfair competition. The prohibited
statement should have a material impact on the consumer’s purchasing decision.
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Article 10 28 10 %

AIPLA recommends a definition or further clarification of what constitutes “unreasonable
conditions” as referenced in Subsection (3).
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Article 11 85 11 %

AIPLA recommends clarification of "malicious review information,” which appears to speak to
the motive of the author of the information or the actor rather than the truthfulness of the
information. For example, AIPLA is concerned that publication of truthful information may be
subjected to investigation and sanction based on an allegation of “malicious” intent under this
Article. AIPLA recommends changing "malicious™ to "baseless or misleading”. AIPLA also
recommends clarification of the phrase "harming other parties’ business goodwill and product
reputation.” It is unclear in the draft Article whether the actor's subjective intent to harm is
required and whether merely having such intent is sufficient regardless of the impact of the
action, or this Article instead intends to prohibit actions which cause quantifiable harm
regardless of the intent of the actor.
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AIPLA supports the distinction between advertising an undertaking’s own products (Article 8)
and publishing information on a competitor’s products (Article 11). To better distinguish Article
11 from Article 8, AIPLA suggests clarification in Article 11 that the prohibited information
under this Article concerns the competitor or the competitor's commodities and not the actor's
own products. Further, AIPLA recommends amendment to this Article to provide a defense and
exoneration if the information is true.
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Article 14 % 14 %

Article 14 of the AUCL prohibits an undertaking from performing other unfair competition acts
to damage “other’s legitimate rights and interests” and to “disturb market order.” This Article,
however, does not define “unfair competition acts” nor does it identify what “rights and
interests” would be considered “legitimate,” nor does it define what conduct would “disturb
market order.”
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Rather, proposed Article 14 specifically provides that “other” unfair competition acts are those
proscribed by the administrative department for industry and commerce of the State Council.
What behavior constitutes unfair competition acts has not been defined. AIPLA is concerned
that this Article may create the uncertainty that proper application of competition law seeks to
avoid, because otherwise pro-competitive conduct might be subject to challenge, and
competition might, in fact, be lessened by such a law.
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AIPLA respectfully submits that the proposed law is indefinite. Absent greater definition of the
proscribed conduct, the law may inhibit parties from engaging in normal business activities
under international norms of commerce. Moreover, it would tend to inhibit parties from trading

in China out of the fear that liability would be imposed, without advance notice and
retroactively.
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Also see comments to Articles 2, 5, and 6, above.
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Article 15 % 15 %

Article 15 of the draft AUCL provides a list of seven functions and powers conferred to
supervision and inspection departments in connection with supervising and inspecting potential
acts of unfair competition. AIPLA recognizes that determining which functions and powers
should be conferred to supervision and inspection departments are strictly a decision for the State
Council, but AIPLA suggests that initial critical factual findings should be made before a
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supervision and inspection department exercises such authority in order to avoid the potential for
abuse or misapplication by state officials. The arbitrary application of the functions and powers
listed in Article 15 could chill pro-competitive licensing of IP rights, to say nothing of depriving
parties of fundamental due process.
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AIPLA recommends that the AUCL be clarified such that enforcement under Article 15 is
triggered only after factual findings have been made that demonstrate likely or actual harm to
competition or the competitive process. This would conform more closely with generally-
established international standards of unfair competition enforcement. For example, in the
United States, the Federal Trade Commission (“FTC”) has enacted a policy that states that the
FTC will use “a framework similar to the rule of reason, that is, an act or practice challenged by
the Commission must cause, or be likely to cause, harm to competition or the competitive
process, taking into account any associated cognizable efficiencies and business justifications.”
AIPLA suggests that the State Council consider harmonizing Article 15 more closely with
generally-accepted international standards of enforcement such as this.
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CHAPTER IV LEGAL LIABILITY VU= 4 54T

Article 17 %5 17 4

AIPLA recognizes the efforts to hold an infringing party liable to an infringed party in addition
to the administrative fines paid to the government. AIPLA recommends clarification as to how
the liability to the infringed party is measured. The proposed Article 17 does not indicate
whether it is measured in net profits, royalties, or otherwise. AIPLA is of the view that the
infringing party should receive notice of the action and be provided with an opportunity to
produce evidence of the level of harm suffered.
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Article 18 2 18 &

AIPLA recommends clarification of the duty to negotiate to allow an infringed party to
immediately request an order of cessation from a People’s Court to prevent further market harm.
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It is not clear whether the settlement negotiations are mandatory or recommended because the
parties are not required to participate in good faith. AIPLA recommends clarification of what
happens to the confiscated merchandise and recommends that such merchandise be stored during
any period in which the undertaking may appeal the confiscation and thereafter be destroyed to
prevent re-entry into the market.
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Avrticle 18 should also clarify that the amount of the fine should not impact on the infringed

party’s ability to recover separately in a separate action in a People’s Court. AIPLA also
recommends clarification to prohibit any amount of double recovery to the infringed party.
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Articles 19 and 21 %5 19 &% 21 %

Avrticles 19 and 21 proscribe a fine that is based on a multiple of "illegal revenue.” This can be a
severe penalty for a company, especially when combined with potential civil remedies. A fine of
"one to five times the illegal revenue,” as in Article 19, can force a company into insolvency and
may exceed the harm to competition. It is also unclear what the term "illegal revenues” refers to
which makes the penalty uncertain, or how an "illegal” portion of revenues is determined. As
noted with regard to Article 6, a number of conditions cited are broad, such as "overcharging.”
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It is also not clear whether the imposition of a fine requires a finding of intent. A party may not
know what is "unreasonable™” or "without justification™ until there is dispute resolution. AIPLA
recommends that Article 19 should be deleted, or at least reworked to specify the triggers for the
fine (e.g. see discussion on Article 6), definitions (e.g. "illegal revenues"), and fine amounts to
avoid potential penalties that may be disproportionate to an act and discourage "a market
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economy...and fair competition.” AIPLA also recommends reconsideration of the fine structure
for Article 21 and clarification of "illegal revenues™ as used in that provision.
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Article 22 %5 22 %

AIPLA recommends that Article 22 specify the availability of both injunctive relief and damages
for trade secret theft. While AIPLA understands that such remedies are available under Chinese
law, it would be helpful to confirm the existence of such remedies so as to avoid confusion when
dealing with law enforcement personnel in trade secret matters.
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Again, AIPLA appreciates the opportunity to provide these comments in response to the Anti-
Unfair Competition Law of the People’s Republic of China. Please contact us if you would like
us to provide additional information on any issues discussed above.
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Sincerely Yours,
IEEL
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Denise W. DeFranco

President

American Intellectual Property Law Association
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