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Federal Circuit Cases
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Curver Luxembourg, SARL v. Home Expressions Inc. — the
effect of claim language

Campbell Soup Co. v. Gamon Plus, Inc. —the primary
reference requirement

Columbia Sports Wear North America, Inc. v. Seirus
Innovative Accessories, Inc. — the effect of logos in the
infringement analysis
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Curver Luxembourg, SARL v. Home Expressions Inc.

* 938 F.3d 1334
* Decided: September 12, 2019
* Judges Chen, Hughes, and Stoll
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described

DESCRIPTION

. 1is n front view of a design for a pattem for a chair;
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Curver Luxembourg, SARL v. Home Expressions Inc.

FIG. 2
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Curver Luxembourg, SARL v. Home Expressions Inc.
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Curver Luxembourg, SARL v. Home Expressions Inc.
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Curver Luxembourg, SARL v. Home Expressions Inc.

PROCEDURAL HISTORY

e Curver Luxembourg sued Home Expressions in the District of New Jersey

* D.N.J. granted Home Expressions’ motion to dismiss and denied Curver’s motion for
reconsideration
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Curver Luxembourg, SARL v. Home Expressions Inc.

FEDERAL CIRCUIT: AFFIRMED

“Because we agree with the district court that the claim
language ‘ornamental design for a pattern for a chair’

limits the scope of the claimed design in this case, we
affirm.”
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Curver Luxembourg, SARL v. Home Expressions Inc.

FEDERAL CIRCUIT REASONING: PRECEDENT

* “And the thing invented or produced, for which a patent is given, is that which
gives a peculiar or distinctive appearance to the manufacture, or article to which
it may be applied, or to which it gives form.”

* Gorham Mfg. Co. v. White, 81 U.S. 511, 524 (1871)

* “[l]t is the application of the design to an article of manufacture that Congress
wishes to promote, and an applicant has not reduced his invention to practice
and has been of little help to the art if he does not teach the manner of applying
his design.”

* Inre Schnell, 46 F.2d 203, 209 (C.C.P.A. 1931)

9
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Curver Luxembourg, SARL v. Home Expressions Inc.

FEDERAL CIRCUIT REASONING: USPTO PRACTICE
* 37 C.FR. §1.153

* MPEP § 1502

Manual of
PATENT
EXAMINING
PROCEDURE

Vol. 4

Original’!Ninth Edition

US.DEPARIMENT OF COVMMERCE
L nited States Patent and ‘Trademark Office
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Curver Luxembourg, SARL v. Home Expressions Inc.

FEDERAL CIRCUIT REASONING: PROSECUTION HISTORY ESTOPPEL

mmmmmmmm ek WMMM’“W*WHMMMAﬁmyﬂMwMMﬁMWMMNWVW_/NJ\/*\Z
Y Amendments to the Specification: ;
|

% Please amend the specification as follows: §
4

{ §
! ;
; /
¢ FURNITUREPART-OE- PATTERN FOR A CHAIR E
; ¢
WWWMWM
fm__ﬁ MwwmvwWmﬂ.WWJW\mWANmMMWMWAA%
i I CLAIM: {
{

? The ornamental design for a pattern for a chair rattan-designfor-a-furniture-past, as shown }
7

¢ and described. ¢
) ¢
$ ;
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Curver Luxembourg, SARL v. Home Expressions Inc.

FEDERAL CIRCUIT REASONING: IN RE GLAVAS

e Statements about anticipation were dicta.

* Here, there is no dispute that a basket embodying a particular ornamental
pattern is not substantially similar in appearance to a chair embodying that same
pattern such that the former would infringe a design patent covering the latter.

* Egyptian Goddess overruled In re Glavas to the extent it is inconsistent.
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Campbell Soup Co. v. Gamon Plus, Inc.

* 939 F.3d 1335
* Decided: September 26, 2019

* Judges Moore and Prost; dissent by Judge Newman
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Campbell Soup Co. v. Gamon Plus, Inc.

* Annotated claims
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Campbell Soup Co. v. Gamon Plus, Inc.

PROCEDURAL HISTORY
* IPR2017-00091, IPR2017-00094

* PT.A.B. Final Written Decisions: Not obvious
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Campbell Soup Co. v. Gamon Plus, Inc.

FEDERAL CIRCUIT: AFFIRMED-IN-PART, VACATED-IN-PART, AND REMANDED

“Because substantial evidence does not support the Board’s finding that Linz is not a
proper primary reference, and substantial evidence supports the Board’s finding that
Samways is not a proper primary reference, we affirm-in-part, vacate-in-part, and
remand.”
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Campbell Soup Co. v. Gamon Plus, Inc.

IS LINZ A PROPER ROSEN REFERENCE?

* Linz - D405,622

* Ornamental design for a display rack
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Campbell Soup Co. v. Gamon Plus, Inc.

IS LINZ A PROPER ROSEN REFERENCE?
* PT.A.B.—NO

* No cylindrical object in the display area

* Hypothetical canis not “in existence” under Durling

'".’..:}';‘:'{_-'l»" W N

VA !

o
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Campbell Soup Co. v. Gamon Plus, Inc.

IS LINZ A PROPER ROSEN REFERENCE?

e Federal Circuit — YES

* Undisputed that Linz is for dispensing cans and a can would be used in the system

* Can’s dimensional differences are insufficient
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Campbell Soup Co. v. Gamon Plus, Inc.

Judge Newman, Dissenting

* Linz is not a proper Rosen reference
* Absence of a major design component cannot be insubstantial

* Not in existence, but a potential design based on how utilitarian features like curved
could display a can
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Campbell Soup Co. v. Gamon Plus, Inc.

IS SAMWAYS A PROPER ROSEN REFERENCE?

e PT.A.B. and Federal Circuit = NO
* Dual dispensing area

e Different front label area
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Columbia Sportswear v. Seirus Innovative Accessories

uz United States Design Patent (o) Patent No.: US D657,093 S
Snyder (45) Date of Patent: =« Apr. 3, 2012

(54) HEAT REFLECTIVE MATERLAL Prinary Examiner — Susan Beanent Hattan
Assistant Examiner — Barbara B Lohr

(75) Inventor: Zach Snyder, Portland, OR (US) (74) Awtorney, Agent, or Firm — Schwabe, Willizmson &

(73) Assignee: Columbia Sportswear North America, Wyatt, PC
nc.. Portland, OR (US)
(57) CLAIM
(**) Term: 14 Years The ormamental design of a heat reflective material, as shown
(21 Appl. No.: 20/346,786 s ibed
22) DESCRIPTION
[ ] (51) y 29-03
521 US.CL Dawaon1 K 1is an elevational view of a heat reflective material;
. e e e 4 FIG. 2 s an enlarged clevational view thereof. taken from any

1 in the design;
1013, 1014, . 3 is 2 eross-sectional side elevational view thereo, taken
33535, inthe direction of line 3-3 in FIG. 1;

9 DO FIG. 4 is a top perspective view of the heat reflective material

See application file for complete search history. 23 used In a sleeping bag;

.
[ ] FIG. i a [ront perspestive view of the heot reflective mate-
(56) Referentes Cited rial as used in footwear;
V4 V4 FIG. s o front perspective view of the heat reflective mate-
L

5T D682 D32A0; 442327, e

442 00, 10
1D29/101.5; 428/196, 131
451

1.8, PATENT DOCUMENTS sed in legw
DIS35L S * 31940 Tabin 1556 IG5, 7 isa rear perspective view of the heat reflective material
DIETT S * 121941 Tips D547 asused inasock:
DIS4ISL S * 61949 Ryan DASED FIG. 8 is a rear perspective view of the heat reflective material
M 7226879 B2* 62007 Tikon et al 442327 asused in handwear,
([ ] e‘ | e * Ove | I . e r Ao s FIG. 9 is a front perspoetive view of the heat reflective mate-
o ) Eie 5 s Laos pam rial s wsed in oulerwear. an
D631262 § * L2011 Evams FIG. 10 is a rear perspective view ol the heat reflective mate-
DEI®I2A S * 52011 Koetal rial as used in footwear.
L s o e The broken lines in the drawings depiet environmental sub-
ject matter only and form no pant of the claimed design.
P 63125525 H198%

Reh’g denied: March 5, 2020 el F LA
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Columbia Sportswear v. Seirus Innovative Accessories

*Claim

FIG. 8
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Columbia Sportswear v. Seirus Innovative Accessories

PROCEDURAL HISTORY

* Columbia Sportswear sued Seirus in the District of Oregon
* District of Oregon granted summary judgment of infringement and transferred action

* Southern District of California awarded damages after trial
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Columbia Sportswear v. Seirus Innovative Accessories

FEDERAL CIRCUIT: REVERSED AND REMANDED INFRINGEMENT FINDING

Two reasons for error:

(1) the court improperly declined to consider the effect of Seirus’s logo in its
infringement analysis and;

(2) the court resolved a series of disputed fact issues, in some instances relying on an
incorrect standard, that should have been tried to a jury.
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Columbia Sportswear v. Seirus Innovative Accessories

THE EFFECT OF SEIRUS'S LOGO

* Fact finder must determine is the “effect of the whole design substantially the
same”? Gorham, 81 U.S. at 530.

* Inconsistent with Gorham to ignore elements entirely, simply because those elements
included the name of the defendant.
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THE EFFECT OF SEIRUS’S LOGO — DISTINGUISHING L.A. GEAR
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THE EFFECT OF SEIRUS’S LOGO — DISTINGUISHING L.A. GEAR

* “Design patent infringement relates solely to the patented design, and does not
require proof of unfair competition in the marketplace or allow of avoidance of
infringement by labelling.” 988 F.2d at 1126
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THE EFFECT OF SEIRUS’S LOGO — DISTINGUISHING L.A. GEAR

e Copying was admitted

* Does not prohibit the fact finder from considering an ornamental logo as one among
other potential differences
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Columbia Sportswear v. Seirus Innovative Accessories

ADDITIONAL DISPUTED FACTS

e Consistent waves v. waves of varying thickness
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Columbia Sportswear v. Seirus Innovative Accessories.

ADDITIONAL DISPUTED FACTS

* Visual impression of an ordinary observer

%ﬁ (RRERE) !

Columbia’s D’093 patent Seirus’s HeatWave "949 patent

Qudr/gs’-.’Bmdym .




Federal Circuit Cases

COMMENTS

Tracy-Gene Durkin Christopher Carani

Director Shareholder
Sterne Kessler Goldstein & Fox McAndrews, Held & Malloy
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THANK YOU
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