AIPLA

B il

American Intellectual Property Law Association
FE [ ER AL 2

December 21, 2022
2022 % 12 H--H

State Administration for Market Regulation
Regulations Department

No. 8 Sanlihe East Road, Xicheng District,
Beijing, People’s Republic of China
100820

rhHe N EIE AR b 5T POk X = HL AR % 8

I 5% T 3 M B B )

ZALA

100820

Via Email: fgs@samr.gov.cn
B FHEE: fas@samr.gov.cn

Re: Comments regarding “Draft Amendment of the Anti-Unfair Competition
Law of the People's Republic of China” (November 22, 2022)
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Dear Sir or Madam,

PREWI S E B A

The American Intellectual Property Law Association (AIPLA) appreciates the opportunity to
comment on the Draft Amendment of the Anti-Unfair Competition Law of the People's
Republic of China (November 22, 2022). AIPLA comments are provided in the attached table.
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AIPLA is a national bar association of approximately 7,500 members engaged in private or
corporate practice, in government service, and in the academic community. AIPLA members
represent a wide and diverse spectrum of individuals, companies, and institutions involved
directly or indirectly in the practice of patent, trademark, copyright, trade secret, and unfair
competition law, as well as other fields of law affecting intellectual property. Our members
represent both owners and users of intellectual property. Our mission includes helping establish
and maintain fair and effective laws and policies that stimulate and reward invention while
balancing the public’s interest in healthy competition, reasonable costs, and basic fairness.
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AIPLA commends SAMR on its continued efforts to combat intellectual property infringement
in China. AIPLA appreciates the opportunity to provide comments to the Draft Anti-Unfair
Competition Law of the People's Republic of China. AIPLA would also welcome the
opportunity to provide additional comments on any specific revisions to the language of the
Draft Anti-Unfair Competition Law of the People's Republic of China that may be drafted and
proposed in response to the last round of comments. Additionally, AIPLA recommends that
SAMR provide the public with more time to thoroughly review and carefully submit comments
as only one month was provided.
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The absence of comments on any part does not reflect support or lack of support of this part by
AIPLA.
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We appreciate the opportunity to provide these comments on the Draft Amendment of the Anti-
Unfair Competition Law of the People's Republic of China, and we would be happy to answer
any questions that our comments may raise.

AR A= R ANRIEME A IESTESE (BITHESE) ) R LEE L,
FATTAR IR BRI AT T W T BE 52t A AT il L

Sincerely,
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Brian H. Batzli

President

American Intellectual Property Law Association
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overlapping jurisdiction
could lead to conflicts.
Therefore, it is suggested to
change this language to "
The people’s governments
at all levels shall adopt
measures as authorized by
laws...".
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amended to provide that
"Without justifiable
reasons, an operator with
comparative advantage
position shall not commit"
certain listed acts. Article
22 of the Anti-Monopoly
Law contains similar
provisions that prohibit
operators from abusing a
dominant market position.
It is unclear how Article 13
of the revised draft
corresponds to Article 22 of
the Anti-Monopoly Law.
In addition, intellectual
property rights by their
nature provide an owner
with certain comparative
advantages, and normal
enforcement activity by the
owner of intellectual
property may fall into the
regulation of Article 13 of
the revised draft. For
example, package licensing
is a common practice and it
is not clear the extent to
which such activity falls
within Article 13(3) of the
revised draft, which is
directed to "Tying other
goods by force when
providing certain goods"?
Introducing new
restrictions on enforcing
intellectual property rights,
based on Article 13 of the
revised draft, would be
unwarranted and is not
recommended, especially if
the restrictions are not
clearly understood. We
recommend careful
consideration of Article 13
of the revised draft, which
seems inappropriate
without a broad consensus.
If Article 13 is continued in
the final draft, it is best to
provide explicit exceptions
for normal intellectual
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new rights to commercial
data. It is unclear whether
this is a new sui generis
database right, or intended
to address hacking
violations or economic
espionage. Accordingly,
AIPLA requests
clarification of the purpose
of this new Article and an
explanation why it is
needed in light of the trade
secret protection already
provided for in renumbered
Article 10 (previously
Article 9).
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Compared with the current
Anti-Unfair Competition
Law, Article 23 of the
revised draft lowers the
requirements for measures
that supervision and
inspection authorities can
take to investigate
suspected unfair
competition. In addition,
Item 3 provides for
"Reviewing and duplicating
the agreements, account
books, bills, documents,
records, business
communications and other
materials related to the
suspected unfair
competition act." Yet,
agreements, account books,
etc., are typically
confidential information.
To the extent it allows any
member of the supervision
and inspection authority to
review and copy
confidential business
information, this provision
could have a substantial
adverse effect on normal
business operations .
Therefore, it is suggested
that item 3 of Article 23
have the same requirements
as items 4 and 5,
specifically, that the last
paragraph of Article 23 be
amended to refer to item (3)
as follows: "In the case
where the measures
specified in item (3), (4)
and item (5) of the
preceding paragraph are
taken, a written report shall
be submitted to the head of
the supervision and
inspection authority at or
above the county level for
approval.”
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penalties for violation of
Atrticle 13. For the reasons
we mentioned above in our
discussion of Article 13, we
recommend careful
consideration of Article 34
because it seems
inappropriate without a
broad consensus. If Article
34 is continued in the final
draft, we recommend
providing explicit
exceptions for normal
intellectual property
enforcement activities.
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Article 38 imposes a fine of
1% — 5% of the previous
year’s sales for violating
Articles 13, 16, 17, 18, 19,
and 20. AIPLA
recommends clarifying that
the 1% - 5% is of sales only
in China as the violations of
the Law will have occurred
only in China.




