


Perhaps it is Judge Ronald Whyte’s spirit of adven-
ture – he has climbed the Andes Mountains, visited
Antarctica and explored the Amazon – that keeps

him interested in trying patent cases. Despite the admitted
challenge of understanding certain technologies, Whyte has
developed a penchant for IP, and even helped to develop
some of the most respected patent local rules in the country

for his court, the US District Court for the Northern
District of California. But, as a judge on one of the key
patent courts in the nation, the complex nature of many
patent cases is an issue with which Whyte continues to
struggle.   

A math major in college, Whyte realized quickly that num-
bers were not in his future, so obtained his law degree from

the University of Southern California School of Law. “I
couldn’t figure out what else to do with myself,” he says. After
three years of military service, he began working in private
practice doing civil litigation and landed in his present post
when nominated by President George W Bush in 1991, after
a brief stint at Santa Clara County Superior Court. 

“I’m not sure I could have even defined what a patent
was,” says the judge of his IP acumen at the time.
Unfortunately, he adds, “San Jose was where most of the
patent cases were being filed, so we got deluged with them.”
He tackled this problem by auditing a course at Santa Clara
Law School on patent law, which he says “taught me the
basics.” Today, in addition to a variety of non-IP issues, he
continues to spend a sizeable portion of his time on patent
cases, and also handles a fair number of copyright cases and
the occasional trademark matter. 

The local rules 
In 2001, Whyte helped to create the first set of
patent-specific local rules, with the partial aim of
providing consistency among the approaches of
the various judges on the court to scheduling and
procedures. “Attorneys were voicing concerns
about discrepancies, justifiably so,” says Whyte.
He adds that judges were also finding the initial
case management conferences in patent cases to
be “a nightmare.” Whyte and a committee thus
set out to streamline the process. “Now the par-
ties come in with agreed upon schedules and dis-
putes are minimal,” says Whyte. 

In 2008, the rules were further modified,
specifically with respect to combining prelimi-
nary infringement and validity conferences and
requiring parties to list their 10 most important
claim construction disputes. The aim was to
encourage parties to narrow disputes, since
patent cases can be some of the most impas-
sioned and therefore contentious. Whyte says
that “discovery in patent cases is a nightmare,” for
instance, “because each side wants to turn over
every stone and a lot more money is spent on
preparation than should be. Both parties and
attorneys are emotionally involved because there
are such huge outcomes from the beginning.” 

Whyte’s advice to patent attorneys arguing
before him is thus to “work to resolve cases and
only go through the discovery process in cases
that can really not be settled.” However, he con-
cedes: “That’s not human nature I guess.” 

Despite the fall-off in trials this year (see
chart), Whyte still spends about 20% to 25% of
his time on patent cases and says that he enjoys
the intellectual aspects of trying patent cases, as
well as the fact that “you get the cream of the
crop with patent lawyers.” However, he notes
that patent cases can also be uniquely frustrating:
“Some of the technology is so difficult that you
worry whether you’re coming out with sound
decisions.” His approach to this problem was at
one time to have parties choose a technical advi-
sor for the judge, “but that’s gone out of favor to
some degree with most attorneys,” he says. “One
of the most disquieting things about patent cases
is that sometimes, no matter what, you just don’t
have a grasp on the subject matter. That’s the
biggest challenge in patent law.”
Judge Whtye takes part in Saturday’s session on jury
instructions
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The trials of patents
Judge Ronald Whyte sits on one of the most patent-savvy
courts in the country. He spoke with Eileen McDermott
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7:00–9:30 am Continental Breakfast Exhibit Hall A Exhibition Level 
8:00–9:00 am Under Secretary of Commerce for IP and Director of the USPTO David J. Kappos Thurgood Marshall Ballroom Mezzanine Level 

Committee meetings
7:00–8:00 am Amicus (Committee Members Only) Virginia C Lobby Level 
7:00–8:00 am ECLC Breakfast Meeting (Committee Members Only) Hoover Mezzanine Level 
7:00–8:00 am Professional Programs Virginia B Lobby Level 
7:00–8:00 am Trademark Committees (Joint Roundtable Discussion) Delaware AB Lobby Level 
9:00–12:00 noon US Bar/EPO Liaison Council (Council Members Only) Virginia A Lobby Level 
9:30 am–1:30 pm Spouse/Guest Tour: The National Museum of American History 

Morning tracks 
9:00–12:00 noon Track #1 The Virtual World of Copyrights and Trademarks; and the Best Practices in Trademark Licensing Thurgood Marshall Ballroom Mezzanine Level 
9:00–12:00 noon Track #2 Uncle Sam’s Sweet Spot: Understanding USPTO Restrictions and Export Licenses Marriott Ballroom Salon 1 Lobby Level 
9:00–12:00 noon Track #3 Experience Needed! Alternative Paths for Expanding Your Career: In-House, Private Practice and Pro Bono Maryland Ballroom Lobby Level 
12:00–12:30 pm Luncheon Reception (all registrants invited) Exhibit Hall A Exhibition Level 

Luncheon (tickets required) 
12:30–2:00 pm Reflecting on Recent Developments in Europe Speaker: Honorable Alison Brimelow Marriott Ballroom Salons 2 & 3 Lobby Level 
2:00–3:30 pm Board of Directors Meeting Delaware AB  Lobby Level 

Afternoon tracks 
2:00–3:30 pm Track #1 Ethics:  Current Trends in Inequitable Conduct in Patent Litigation Thurgood Marshall Ballroom Mezzanine Level 
2:00–3:30 pm Track #2 Litigating in a World without Borders - Multiple Parties, Courts and Countries Marriott Ballroom Salon 1 Lobby Level 
2:00–3:30 pm Track #3 eFiling and Alphabet Soup:  Best Practices for Trademark eFiling with the USPTO and TTAB using TEAS and ESTTA Maryland Ballroom Lobby Level 

Committee educational sessions
3:30–5:30 pm Electronic & Computer Law and Emerging Technologies (Joint Session) (120 MINUTES OF CLE AVAILABLE) Maryland Ballroom Lobby Level 
3:30–5:30 pm US Bar/EPO Liaison Council and IP Practice in Europe (Joint Session) (110 MINUTES OF CLE AVAILABLE) Marriott Ballroom Salon 1 Lobby Level 
4:30–5:30 pm Special Committee on FDA Law (60 MINUTES OF CLE AVAILABLE) Hoover Mezzanine Level 

Committee meetings
2:00–3:30 pm US Bar/EPO Liaison Council (Council Members Only) Virginia A Lobby Level 
3:30–5:30 pm Antitrust Law/Biotechnology (Joint Meeting) Washington Room 2 Exhibition Level 
3:30–5:30 pm Copyright Law/IP Practice in the Far East/Trademark Internet/Trademark Law/Trademark Litigation/Trademark Treaties and 

International Law/Trademark-Relations with the USPTO (Joint Meeting) Washington Room 1 Exhibition Level
3:30–5:30 pm Law Practice Management/Membership (Joint Meeting and Reception) Virginia C Lobby Level 
3:30–4:30 pm Mentoring Taft Mezzanine Level 
3:30–4:30 pm Online Programs Jackson Mezzanine Level 
3:30–4:30 pm Special Committee on Legislation (Committee Members Only) Taylor Mezzanine Level 
3:30–4:30 pm Special Committee on Mergers and Acquisitions Harding Mezzanine Level 
3:30–4:30 pm USPTO Inter Partes Patent Proceedings (formerly Interference) Hoover Mezzanine Level 
4:30–5:30 pm Anti-Counterfeiting and Anti-Piracy Harding Mezzanine Level 
4:30–5:30 pm Diversity in IP Law Taft Mezzanine Level 
4:30–5:30 pm Fellows (Committee Members Only) Virginia B Lobby Level 
4:30–5:30 pm Patent Litigation Tyler Mezzanine Level 
4:30–5:30 pm Public Education Thurgood Marshall Ballrooom Mezzanine Level 
4:30–5:30 pm Special Committee on Standards and Open Source Truman Mezzanine Level 
4:30–5:30 pm Trade Secret Law Virginia A Lobby Level 

Thursday evening events 
5:30–6:30 pm New Member/First-Time Attendee Reception Washington Rooms 5 & 6 Exhibition Level 
7:00–10:00 pm Opening Night Reception (tickets required) Marriott Ballroom Salons 2 & 3 Lobby Level
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